Florida Journal of International Law
Volume 15

Issue 3

Article 1

January 2003

Thinking About Cuba: Post-Castro Cuba Began a Decade Ago
Michael Wallace Gordon

Follow this and additional works at: https://scholarship.law.ufl.edu/fjil

Recommended Citation
Gordon, Michael Wallace (2003) "Thinking About Cuba: Post-Castro Cuba Began a Decade Ago," Florida
Journal of International Law: Vol. 15: Iss. 3, Article 1.
Available at: https://scholarship.law.ufl.edu/fjil/vol15/iss3/1

This Article is brought to you for free and open access by UF Law Scholarship Repository. It has been accepted for
inclusion in Florida Journal of International Law by an authorized editor of UF Law Scholarship Repository. For
more information, please contact kaleita@law.ufl.edu.

ARTICLES
Gordon: Thinking About Cuba:
Post-Castro Cuba Began a Decade Ago
THINKING ABOUT CUBA: POST-CASTRO CUBA BEGAN A
DECADE AGO
Michael Wallace Gordon'
Copyright 2003©
312

I.

INTRODUCTION

II.

FROM THE 16TH CENTURY UNTIL THE 19TH CENTURY,
ENGLAND, AND LATER INDEPENDENT UNITED STATES,
THOUGHT OF CUBA AS A POSSIBLE TERRITORIAL
ACQUISITION ......................................

312

THE POST-CASTRO CUBAN ECONOMIC MODEL HAS BEGUN,
AND IS PERHAPS A DECADE OLD .......................

314

THE UNITED STATES APPLAUDED AND ENCOURAGED THE
VARIOUS TRANSITIONAL DEVELOPMENTS IN THE USSR,
EASTERN EUROPE, CHINA AND VIETNAM - BUT IT HAS NOT
EVEN ACKNOWLEDGED THE CHANGES IN CUBA ...........

316

III.
IV.

V.

....................................

THE UNITED STATES HAS DIPLOMATIC RELATIONS WITH
CUBA, TRADES WITH CUBA, AND HAS CONSIDERABLE

TOURISM IN CUBA ..................................
VI.

ULTIMATELY, PROBABLY WITHIN A DECADE, THERE WILL
BE A REUNIFICATION OF MIAMI AND HAVANA TO THE

BENEFIT OF BOTH NATIONS ...........................

VII.

317

318

WHILE WE ARE WAITING, WHAT CAN WE

Do AS LAWYERS ?.

.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

319

Michael Wallace Gordon is the Chesterfield Smith Professor of Law at the University
of Florida College of Law where he has been a professor since 1968. He was appointed by the
U.S. Trade Representative to the North American Free Trade Agreement (NAFTA) Chapter 19
panel roster to hear cases involving trade among Canada, Mexico, and the United States. Professor
Gordon has also co-authored International Trade and Investment in a Nutshell and International
Business Transactions in a Nutshell. Professor Gordon teaches Corporate Law, International

Business Transactions, Comparative Law, and International Litigation. He also serves on the
Executive Committee of the U.F. Center for Latin American Studies.

Published by UF Law Scholarship Repository, 2003

1

FLORIDA JOURAFAL OFINTERNATIONAL LAW
Florida Journal of
International Law, Vol. 15, Iss. 3 [2003], Art. 1

[Vol. 15

I. INTRODUCTION
This is a special opportunity to make a few observations about two
nations for which I share great affection, the United States, which gave me
nationality and the opportunity to be a law professor, and Cuba, which gave
me friendship and direction to a career largely focused on Latin America.
I wish to make six observations about Cuba, drawn from a long-held
interest in this island.
II. FROM THE 16TH CENTURY UNTIL THE 19TH CENTURY, ENGLAND, AND
LATER INDEPENDENT UNITED STATES, THOUGHT OF CUBA AS A
POSSIBLE TERRITORIAL ACQUISITION

Sir Francis Drake threatened Havana but sailed on and threatened,
sacked, and burned St. Augustine in 1586. Florida was later a traded
commodity allowing Cuba to free itself of the British, who had set siege to
this city for seven months before taking it in 1762. Only a year later the
Treaty of Paris that ended Europe's Seven Years War gave Florida to the
British after two hundred years of Spanish rule. Havana was returned to
Spain. While Havana would remain Spanish, British St. Augustine was
returned to Spain two decades later. I am waiting for the day when Cubans
are able to visit my city and view the reverence we have for its Spanish
heritage, and Americans are able to visit Havana and learn more about the
ties that once bound us but have by unfortunate circumstances been broken.
Spanish rule ended in 1821 in Florida when it became a U.S. territory.
But the United States coveted not only Florida. One of the earliest
expressions from our leaders about the relationship of Cuba to the United
States stated that Cuba and Puerto Rico,
from their . . . position are natural appendages to the North
American continent, and one of them (Cuba) almost in sight of our
shores,.., has become an object of transcendent importance to the
commercial and political interests of our Union ... it is scarcely
possible to resist the conviction that the annexation of Cuba to our
Federal Republic will be indispensable to the continuance and
integrity of the Union itself.'

1. JOHN QUINCY ADAMS, THE WRITINGS OF JOHN QUINCY ADAmS 372 (W. Ford ed., 19131917) (quoted in MICHAEL W. GORDON, THE CUBAN NATIONALIZATIONS: THE DEMISE OF FOREIGN

PRIVATE PROPERTY 3 (1976)).
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This statement was made by Secretary of State John Quincy Adams in
1823. Adams was rejecting European interference in the western
hemisphere, as part of the doctrine of hemispheric territorial allocation
Adams created along with Thomas Jefferson and George Washington.
President James Monroe would be more remembered for it when it became
known as the Monroe Doctrine.
As time went on, the United States continued to covet Cuba. In 1854,
Pierre Sould, the American minister to Spain, discussed with that
government the purchase of Cuba. His tactless negotiations and the
subsequent Ostend Manifesto, where he and the U.S. ministers to France
and Great Britain met to draft a proposal to Spain that it either sell Cuba or
lose it by force, caused the U.S. northern states to reject the idea of adding
to the union an island in which slavery was firmly entrenched. This is only
the first time U.S. Cuban policies have been linked to votes; more recently,
we have seen these policies manifested in a desire to gain the electoral votes
of Florida.
A half century after the above events, Cuba was wrestled from Spain by
force after the never fully explained explosion of the battleship Maine in
Havana Harbor in 1898. International law played little if any role in the
decision which gave the United States, a fledgling world power, the
opportunity to engage in its first conflict abroad. It was a timid entry into
world conflict, not unlike Emperor Claudius choosing to conquer Britain.
Cuba was not annexed by the United States. The island was given a limited
independence, subject to the famous Platt Amendment added to the new
constitution of Cuba in 1902, allowing the United States to intervene to
assure its interests were protected, a power exercised a decade later. The
Platt Amendment was rescinded in 1934, but by that time Cuba was
economically dependent upon the United States and the coercion of the
Platt Amendment served little purpose.
It was these early relations that intrigued me as a young adult at
university in New England. In 1957 1went to Havana, as a college senior
curious about this southern neighbor. The fair exterior of this city, a view
of colonial Spanish architecture without peer in this hemisphere, was a
silent recommendation. I was not disappointed. While the revolution that
would soon unfold separated me physically from Cuba for nearly four
decades, the affection was never lost. Beginning as a young law professor
at the University of Florida in 1968, where I have remained for 34 years,
my classes have been enriched by dozens of Cubans who emigrated to the
United States. The time is nearing when it will not be 6migr6s (immigrants)
that will attend my law school, but exchange students from the law faculty
at the University of Havana and other law schools from this island. We are
patiently waiting for these opportunities.
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I was twenty-four when Fidel Castro entered Havana in January 1959
to be pedestaled in triumph. The Rome Treaty was a yearling. President
George W. Bush was about to become a teen. Eisenhower was President,
and eight other American Presidents have served in between. Old age for
Castro was most unexpected. But he continues in relatively good health at
the age of 76. The term "post-Castro Cuba" has gained a measure of
antiquity, like the Reformation, or classical Greece. Post-Castro Cuba is
discussed so often in Florida, that we recently debated the wisdom of
holding the 40th annual post-Castro Cuban conference.
III. THE POST-CASTRO CUBAN ECONOMIC MODEL HAS BEGUN,
AND IS PERHAPS A DECADE OLD

In reality, post-Castro Cuba began nearly a decade ago. The socialist
economic theory brought to much of the world in the past century by
revolutions in China, Russia, Eastern Europe, Chile, Vietnam, and Cuba,
rejects the actions of transition that have moved every one of those nations
towards a market economy. Although political change did not occur in the
Eastern European nations until the late 1980s or early 1990s, the economies
entered transitional status much earlier, in the case of Yugoslavia and
Hungary in the early 1970s. Once the transitional process commenced, no
significant non-market economy laws were again enacted. I have watched
this first hand, from work in Russia, China, Poland, Hungary,
Czechoslovakia, and Yugoslavia, beginning in the early 1970s.
I waited patiently as the years passed, waiting for signs in Cuba that it
had begun to adopt some of the transitional changes occurring in these
other nations. Before the loss of USSR subsidies, there were relatively few
enactments in Cuba which could be labeled transitional elements. One
which stands in isolation was the Joint Venture Law in 1982. It did not
present a very wide opening to foreign investment, but it did for the first
time create that opening. The law was quite similar to some of the joint
venture laws in Eastern Europe of a decade before and to the first joint
venture law in China. When it became apparent to those nations that their
joint venture laws were not sufficiently encouraging investment, they were
replaced by new laws which were more receptive to investment.
In most countries, the new laws followed the original within a very few
years. Cuba watchers waited for the 1982 law to be replaced. As a full
decade passed, even as the USSR support ended, no newjoint venture law
was adopted. The 1982 law became increasingly obsolete. It would be 13
years before it was replaced in 1995, by a considerably better law. That law,
now seven years old, is itself in need of replacement. But prior to its
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passage, Cuba issued several decrees which were signals that some market
openings were occurring.
Three decrees announced between July and September of 1993 gave
some hope of new openings in developing more market economy
characteristics. They were what again drew my attention to Cuba, and led
to my 1994 visit. In reality, two of these decrees were mostly an admission
of and grant of legitimacy to what was already occurring in an economy
dollarized by the Cuban people. Decree 140 depenalized the possession of
the dollar. It was expected to give the government access to the vast
amounts of dollars circulating in the underground economy. Dollars could
be used more openly. Similar parallel dollar markets existed in the USSR,
Poland, and other socialist nations. While at first rejected by the
governments, its increasing use and impact on the economy caused socialist
governments to grant the dollar some legitimacy.
A second decree, No. 141, allowed certain Cubans to open small private
businesses in over a hundred specific categories; it acknowledged what was
already occurring. The decree was similar to early transitional rules in
Hungary and the USSR. When I visited Havana in 1994, a year after the
decree was passed, I expected to see the energy and initiative of hundreds
of Cubans transformed into shopkeepers. There were almost no signs
advertising these businesses. While they have been generally successful, the
government has altered the rules to assure that none of these entrepreneurs
would become rich in operating their businesses by improper means. "Rich"
seems to mean earning more than a meager state salary. In Cuba today,
there are perhaps two hundred thousand licensed small private businesses
and many more operating without a license. Those which are most visible
must be licensed. On a plaza near the harbor entrance, which was absent of
any businesses in 1994, dozens of small booths were operating by 1998.
Many more exist now. They sell art, small crafts, books, and other items
likely taken from confiscated homes.
Each vendor I talked to proudly displayed their license, which required
the listing of every sale to establish the tax base for a rather substantial tax.
They reminded me of the small private Chinese entrepreneurs I had seen in
Beijing operating with the uncertain approval of the government. These
small businesses are suspect in Cuba. They show how successful a market
economy would be in Cuba given more freedom, and they create persons
with more wealth than state employees. At the same time, they grant access
to dollars for the government.
The third .1993 announcement, Decree 142, divided the large state
agricultural lands into smaller farming cooperatives, the Unidades Bdsicas
de Producci6n Cooperativas (UBPC). These were intended to constitute
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smaller, more efficient farming units. They have predecessors in Eastern
Europe and the USSR as those nations began their transition.
During my 1994 visit there was much discussion of a possible newj oint
venture law to replace the obsolete 1982 law. In 1995 such law was
enacted. As in the case of joint venture law development in Eastern
European nations and China, the 1995 law was a major step toward less
restrictive foreign investment. It seems influenced by more than non-market
economies in transition; the 1995 law was also influenced by the Mexican
Maquiladora Program, allowing assembly plants in certain zones. In 1996
Cuba created five new free trade zones. The banking sector was
restructured in 1997, and a new central bank was created. Perhaps the most
telling factor is what an official of the ministry of tourism told us, Cuba is
building six new golf courses. Socialists do not play golf!
Ifthese changes since 1982 do not place Cuba in the transitional group,
I have misinterpreted years of changes in many nations. What may be
unique to Cuba is that the transitional stage is so long, and yet it continues
to be vehemently denied by the government. There is a large billboard near
Cienfuegos with a picture of Castro and the statement "Cuba is not a nation
in transition."
IV. THE UNITED STATES APPLAUDED AND ENCOURAGED THE VARIOUS
TRANSITIONAL DEVELOPMENTS IN THE USSR, EASTERN
EUROPE, CHINA AND VIETNAM - BUT IT HAS NOT

EVEN ACKNOWLEDGED THE CHANGES IN CUBA

U.S. foreign policy was always supportive of the transitional processes
in the USSR, Eastern Europe, China, and Vietnam. The development of
joint venture legislation, the increasing permission to open small businesses,
including hiring others as employees, and the legalization of possession of
hard currency, were each viewed as positive events in an inevitable
transition from planned to market economy. U.S. businesses, while
cautioned about the risks, were allowed to make most of their own
decisions regarding trade and investment. When political transition followed
economic transition in the late 1980s, U.S. businesses were already among
the major traders and investors in many of the nations in transition.
The situation with Cuba has been very different. Cuban foreign policy
has been for sale, not for cash, but for electoral votes. The Cuban
Democracy Act (CDA) of 1992 was the product of electoral desperation
in seeking the Cuban-American vote. President Bush vetoed the first
version of the CDA in 1991, and stated he would do so with the renewed
attempt in 1992. But 1992 was an election year, and when Bill Clinton in
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a campaign speech in Miami said he would support the proposed CDA,
President Bush quickly changed his position. Clinton won the election but
not the electoral votes of Florida. He signed the bill nonetheless.
The next item on the agenda for Cuban-American exiles proved to be
what is now known as the Helms-Burton legislation. President Clinton
rejected the proposed bill, but after two planes of the charitable CubanAmerican group Brothers to the Rescue were shot down, the bill received
the support of the U.S. Congress. With elections looming, the act received
the signature of President Clinton as well. These two laws are central to
trade with Cuba. They are part of a boycott policy that falsely insists that
there are no diplomatic relations, trade, or tourism in Cuba.
V. THE UNITED STATES HAS DIPLOMATIC RELATIONS
WITH CUBA, TRADES WITH CUBA, AND HAS
CONSIDERABLE TOURISM IN CUBA

There is a de facto coexistence with Cuba that includes diplomacy,
tourism, and trade. With respect to diplomatic relations, the U.S. special
interests section in Havana is the largest foreign mission in Cuba (51
Americans and some 200 Cubans), and it is a diplomatic mission in every
sense other than the absence of some formal glosses such as the
presentation of credentials to the President, use of the names "embassy"
and "ambassador," presence of marines and display of the U.S. flag. The
staff undertakes much of the same work as a regular embassy abroad.
With respect to tourism, thousands of Americans have traveled and
continue to travel to Cuba as tourists from Mexico, Canada, the Bahamas,
and Jamaica. Rafael Dauza suggested that 180,000 Cuban Americans visit
Cuba, in addition to many others.
With respect to trade, U.S. goods are present in Havana in greater
quantity and variety than the goods of many nations that have formal
trading relations. Many U.S. products are for sale in dollar stores. Third
nations, such as Panama, serve as major transshipment locations with
traders purchasing goods as though they were for the domestic market and
sending them on to Cuba. Some trade passes through Canada and Mexico
because of their participation in the NAFTA, making Cuba a kind of third
party beneficiary of the NAFTA. The wine steward in the Hotel National
told me in 1998 that they could obtain any California wines they wished, by
orders placed through Mexico.
With another presidential election forthcoming in 2004, and the votes
of Florida of obvious importance, Cuban policy will be largely determined
by the Bush Administration's perception of the need for the Florida Cuban
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exile vote. However, there are many signs in the United States of change.
American businesses, and the U.S. Chamber of Commerce, have been
increasingly vocal in their desire for opening trade with Cuba.
Congressional members from farm states see Cuba as a potential market,
and have been pressuring for change. Some medicine and food sales are
now allowed, but they cannot be for credit. Of course, even if the credit
restriction were to be removed, few sellers in the United States would be
willing to risk credit sales to a country with a severe shortage of hard
currency. While the United States might have us believe that third world
countries have little desire for Cuban trade, a simple search of the internet
provides lists ofinvestments flowing into Cuba that question the credibility
of U.S. foreign policy. Angry U.S. firms are denied the opportunity to
compete.
VI. ULTIMATELY, PROBABLY WITHIN A DECADE, THERE WILL BE A
REUNIFICATION OF MIAMI AND HAVANA TO THE
BENEFIT OF BOTH NATIONS

After my brief ten day visit to Havana in 1994, I flew directly to
Konstanz, Germany to listen to a symposium on the reunification of East
and West Germany and to give the closing address on the lessons Cuba
could learn from the German experience. I kept thinking about the word
"reunification" and how it was used less with regard to territory than to
people, and how applicable it was to Cuba. There exists in Havana a
population which understands the Cuban reality. It knows the hopes and
desires of the Cuban people, but lacks financial capital and experience in
operating all but the smallest businesses. There exists in Miami a Cuban
population which has financial capital and business experience, but it lacks
real knowledge of Havana. With relaxed laws, Miami and Havana will be
in many ways a single city. Forty minute commuter flights will move
Cubans living in both cities back and forth as easily as Hungarians in
Budapest cross the Danube.
We are all playing a waiting game, both Cubans and foreigners. Many
of my friends in the United States attribute their good health and longevity
to excesses or abstinence. Longevity in my case is less in my control over
living habits than in my determination to see a Cuba that follows Jose
Marti's comment that "the spirit of a government must be that of the
country."2 He did not mean that the spirit of a country must be that of the
government. The spirit of this country seeks greater opportunity for Cubans
2.

JOSt MARTI, OUR AMERICA (1891).
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to make choices, open a business and employ others, work in and be paid
by a hotel, exploit an invention, or practice law. I am waiting to see this as
a foreigner. If my eyes and ears do not deceive me, many others are waiting
for the same opportunities.
VII. WHILE WE ARE WAITING, WHAT CAN WE Do As LAWYERS?
We must, as Thomas Jefferson said, "to every obstacle oppose patience,
perseverance, and soothing language."3 We must meet more often to share
our views on and respect for the rule of law. We should support every legal
conference and exchange between our nations. We should support student
and faculty exchanges at our law schools. We should support lawyer
organization exchanges, such as the proposed visit here in January by
leaders of the American Bar Association. I hope that before I retire from
this wonderful profession, that I have a Cuban law graduate studying for a
master's degree at the University of Florida and serving as one of my
research assistants. I hope that there will be law firms in both Miami and
Havana with partners from each nation moving back and forth across the
straits of Florida without obstacles. I hope that I will have the honor to
have Cubans visit me in Florida, come to my home, meet my family and
share the opportunities of life as we share this great profession.
Cuba was my first journey into Latin America forty-five years ago. The
visit was the most important factor in my decision to focus on Latin
America. Diplomacy begins at our borders. The United States has long had
a vision that was primarily east-west, and rarely north-south except when
it wanted to scold. But NAFTA has helped change that. In talking about
Mexico, I often state that the western border of my state, Florida, is the
eastern border of Veracruz. The Gulf of Mexico is not an obstacle. In
thinking about Cuba, the southern border of Florida is the northern border
of Cuba. The Florida straits are not an obstacle. Our geography has brought
us close. We should not be creating more barriers. We are lawyers. We
remove barriers. Please, my colleagues from both Cuba and the United
States, work together to remove these barriers.

3. Letter from Thomas Jefferson, to William Short, (Mar. 18, 1792).
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